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IVRODUCTIOJI 

WMe the Constltutlon empowers the Prcadent “ by and wrth the Advice and Consent of the 

Senate. to make treaties prowded two thirds of the Senators present concur,“’ rt does not prolqde that 

treanes are the exclusive means by which the Lmted States assumes an mtematlonal conurutment 

Through the use of executive agreements, presidents have concluded a large variety of mtematlonal 

km conmu ents without submmmg them to the Senate for rts advice and consent Executive agreements 

are frequently identical m scope and cover the same subject matter as trestles Under mtemational 

law, moreover, no &stmctmn 1s made between trestles and executive agreements 2 The mtematlonal 

commumty views both forms of agreement as mterchangeable and equally bmdmg 3 

In his role as “the sole organ of the natlon m Its external relations and rts sole representative vvlth 

foreiq nations, ‘4 the President makes the declslon on whether to classify an mtematlonal agreement 

as a treaty or executive agreement 5 lhs declwon has the effect of determmmg the degree of 

congressional mvolvement m the accord Consequently, Congress has repeatedly expressed concern 

that the use of executive agreements nught prove an effe&ve means of subvertmg tis role III foreign 

affilrs 6 Thus tension has led to the enactment of a hnuted set of restnctlons on the President’s 

flexlblhty m entermg mto such agreements 

This paper postulates that, while the exercise of presidential discretion m classlfjmg mtemational 

agreements 1s poten~lly a fetile ground for a struggle between the executive and lwslative branches, 

the clasaficatmn process that has developed 1s characterized more by con&y than conflict This spmt 

of cooper&on 1s the result of pramcal convemence and poht~~l expdency It anses not only from 

the Prendent’s desve to avold roadblocks m nnplementmg agreements, such as fimdmg constramts, 

but also from Congress’ desire to avoid bemg bogged down m havmg to take actmn on a m&t&e of 

mmor agreements In general, these counter-balancmg mterests m&act to produce. general harmony 

m the intemaQona1 agreements classticatmn process 
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CHECKS A1D BALASCES I-V CLASSIFYISG INTERJ-ATIONAL AGREEMEXTS 

Cateeones of exective agreements From the earliest days of the country,’ two &stmct categones 

of executive agreements have been used to make mtematlonal comnutments (1) congresnonal- 

executive agreements -- those agreements expressly or unphedly authorized by pnor leglslatlon, by a 

vahd treaty, or by subsequent leglslatlon, and (2) sole executive agreements -- those agreements 

concluded solely on the basis of the President’s mdependent constltutlonal powers wthout 

congressional authonz&on or subsequent approval The Supreme Court has recogmzed the vah&ty 

of both types of executive agreement It has held that congressmnal-executive agreements, hke 

treaties, are the supreme law of the land, second only to the Constltutlon of the Z;mted States m the 

hierarchy of laws * The Court has also held that, as long as the subject matter of the agreement falls 

tim the President’s foreign affilrs powers, sole executive agreements are bmdmg w& respect to 

dome&c law,’ supersedmg pnor mconslstent state and local laws lo However, smce sole executive 

agreements are not approved by congressional action, they cannot contravene an exlstmg Federal 

statute or treaty ” 

Sole executive agreements The President’s authonty to conclude sole executive agreements 1s 

denved from vanous provlsmns m Arkle II of the Con&tution, namely, sectmn 1, clause 1 - “[t]he 

executive Power shall be vested m the President,” setion 2, clause 1 -- “[t]he President shall be 

Commander m Chief of the Army and Navy,” s-on 2, clause 2 +]e by and wah the Advice 

and Consent of the Senate, shall appomt Ambassadors, other public Mmlsters and Consuls,” and 

s-on 3, clause 1 - “[h]e shall take Care that the Laws are fkthfblly executed ” Based on these 

expressed powers, presidents have concluded exective agreements on all types of mtemonal 

afl%s, e g , arms control, rruhtaq basmg nghts, trade, postal cooperation, clanns, 

telecommumcatmns, and so forth l2 These agreements vary subskntmlly m sq@kance The lack of 

sl&cance of many exective agreements is &&rated m the followmg example 



Secretary of State Dulles estimated m 1953 that about 10,GOO ‘[execut~e] agreements’ had 
been entered Into under the Korth Atlantic Treaty smce It was ratified m 1939, and cited for 
example an agreement he made on behalf of the President that the next meetmg of the Korth 
Atlantic Treaty Orgamzatlon would take place m Pans on a certam date He asserted that 
“every tune we open a new pnvy, we have to have an executive agreement”13 

Declaveness, secrecy, and dispatch are noteworthy advantages of sole executive agreements ” By 

avoldmg congressional delays, possible &sapprovals, or attempts to modify particular provlslons m an 

agreement or treaty, the Preadent’s postion m negaatmg mtematlonal agreements 1s enhanced 

These mterests, however, are off set by concerns that mtematlonal agreements are contracts vvlth 

forelgu nmons vvlth “force of law” which generally warrant legislative consideration I5 In Federahst 

So 75, Alexander Ham&on noted that, while here&t.ary monarchies are vested with exclusive 

authonty to make mtematlonal comnutments, “It would be utterly unsafe and nnproper to mtrust that 

power to an eletive magstrate of four years duration “I6 To balance these opposmg mterests, the 

leglslabve and executive branches have placed controls on the use of executive agreements These 

controls are mscussed m the followmg setions 

Con~esnonal controls on sole-exective aaeements The Case Act,” which merely reqmres the 

Secretary of State to transnut the text of executive agreements to Congress vvlthm 60 days after they 

become effave, 1s the only statute that umversally controls exective agreements It was the result 

of a refusal by the hixon admmlstrmon to comply with a Senate resolutmn requestmg that execmve 

agreements extendmg the nghts to -on U S m&tary forces m Portugal and Bahram be referred to 

the Senate for conmderatmn as a treaty ‘* In hght of the nature of the events tich precipitated thus 

legslatmn, ti 1s surpnsmg that this act was not more broadly wntten to constram the President’s 

author&y to make sole execmve agreements A plausible explanatmn for this tunid response, 

however, 1s Congress’ recogmtmn that “approxnnately 200 exeave agreements are made each year 

w&out referral to e&er the House or the Senate and [they] &d not wish to be besieged w& the 

add&onal workload or ‘mundated wrth tnwa “‘l’ Avo&nce of mm-e may also explam Congress’ 

fGlure to pass bills which would have estabhshed more comprehensrve restrictmns, such as 



a The Morgan-Zablocla Bill that would have requu-ed the President to submit any proposed 

national comnutments to Congress for a 6O.day re\?ew penod Durmg that penod. the proposed 

agreement could be msapproved by a concurrent resolution of both Houses ” 

b The Treaty Power Resolution that was mtended to reaffirm the Senate’s prerogative m the 

treaty-makmg process Under this proposed resoltilon, If the Senate designated an agreement as 

properly constltutmg a treaty, a pomt of order could be brought agamst consideration of any 

appropnatlon or Implementmg leglslatmn for the agreement, unless rt was subsequently subnutted to 

the Senate for their advice and consent ” 

In two specific areas, Congress has passed leglslatlon restnctmg the President’s &scretmn no 

entermg mto sole executive agreements The first IS the War Powers Resolutlon(WPR) that prohlblts 

the President from makmg agreements that comnut the United States to mtroduce armed forces mto 

hostlhties or mto s~tuatmns where mvolvement m hostlhtles IS hkely 22 While the WPR has, at tnnes, 

been a contentious issue, it does not provide any use&l examples of execmve-leg&atlve dqutes on 

sole executive agreement restnctions Arguments over the vah&y of the WPR, mstead, have centered 

on the actual deployment and employment of force? The second major legislative restnctmn IS 

Se&m 33 of the Arms Control and Disarmament Act of 1961, which states 

v]o a&on shall be taken under this chapter or any other law that will obligate the Umted 
States to &sarm or to reduce or to llrmt the Armed Forces or armaments of the Umted States, 
except pursuant to the treaty makmg power of the President under the Contition or unless 
authoIlzed by fkther affirmative legsl&on by the Congress of the clllted States 24 

Under this promslon, treaties or congresslonal-exec~ve agreements are acceptable mstruments for 

llrmtrng arms, but the President IS forbidden from makmg such conmutments through sole executive 

agreements 

“The vahd&y of [such] restntions on Presldentlal powers, and of attempts to control and ti sole 

execufive agreements generally, has not been author&&&y determmed and may Mer according to 

the character of the restnctmn and the CK cumstances of tis apphcatmn “” The restnctmn on sole 



executive agreements m the arms control arena, however, has not resulted m slgmficant confrontations 

between the President and Congress A Copgresslonal Research Serwce study, for example, mdlcated 

that the Umted States was a party to eighteen nuclear arms control agreements as of 1986. of these, 

twelve were treaties, five were sole executive agreements, and one was a congresslonal-executlve 

agreement 26 Of the five sole executwe agreements, none could be described as major comrmtments 

(three hotlme agreements and two nuclear-accident agreements) m comparison to the treaties (e g , 

Imuted Test Ban Treaty, Outer Space Treaty, Nuclear Non-prohferatmn Treaty, Seabed Arms 

Control Treaty, An&Ballistic MIsslIe Treaty, and Environmental Modxfication Treaty) or the 

congresaonal-executlve agreement (Strategic Arms Lmutation Talks (SALT) I Intenm Agreement) 27 

Smce 1986, this praace of deference has contmued Presidents have decided to send to Congress all 

recent slgmficant arms control agreements, such as Strategic Arms Reduction Talks (START) I and 

II, SALT II, Chenucal Weapons Convention, and Conventional Forces m Europe Treaty ‘* In domg 

so, they have avolded separation of power confiontatlons 

Executive Branch controls on sole executive aqeements The Executive Branch does not contend 

that rts authonty to conclude sole exective agreements 1s unhnuted It recogmzes that certam 

mtematmnal agreements are beyond the Pres&znt’s consmutlonal powers State Department’s 

Circular 175 estabhshes gmdelmes to be considered m classifying an mtematmnal agreement ” The 

pertment cntena for makmg the class&atlon declslon mclude 

a The extent to tich the agreement mvolves conmutments or n&s tiectmg the nation as a 
whole, 
b Whether the agreement 1s mtended to affect State laws, 
c Whether the agreement can be glen effect ~thout the enactment of subsequent leg&&on 
by the Congress, 
d Past U S prac%ce as to snmlar agreements, 
e The preference of Congress as to parkular types of agreement, 
f The degree of formahty desired fbr an agreement, 
g The proposed duratmn of the agreement., and the desuabllrty of concludmg a routme or 
short-term ageement, and 
h The general intematmnal pramce as to sm&r agreements 3o 
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Another noteworthy mechanism for avoldmg executive-legislative confiontatlons IS the requirement 

m Circular 175 that those responsible for n~gotlatmg squficant new mtematlonal agreements ad\qse 

appropnate congressional leaders and comtruttees of the President’s mtentlon to negotiate such an 

agreement, to consult them durmg the course of negotiations, and to keep them mformed of 

developments, mcludmg whether any legslatlon 1s considered necessary or desnable for qlementmg 

the agreement 31 These self-unposed consultation procedures reduce the hkehhood of contentious 

separation of power conflicts and assist m avoldmg “any mvasmn or compronuse of the constItutIona 

powers of the Senate, the Congress as a whole, and the President ‘r32 

Congresslonal-executlve aueements Interestmgly, congresnonal-exective agreements have 

created more controversy than sole execuWe agreements 33 This 1s apparently the result of the 

Senate’s concern about protectmg its elevated postilon over the House of Representatives m foreign 

relations matters 

The scope of congressional-executive agreements, unhke sole executive agreements, IS vutually 

unhrmted An authontative source on foreign relations law m&cates that “[slmce any agreement 

concluded as a Congresaonal-Executive agreement could also be concluded as a treaty , e&her 

method may be used m many cases The prevalhng view 1s that the Congressmnal-Exeve 

agreement can be used as an alternative to the treaty method m every mstance “w Theoretically, 

therefore, the President has the option to subnnt any mtemationa agreement to Congress for approval 

by Jomt resoh&on or to the Senate as a treaty Unhke a treaty which requires the consent of two- 

thuds of the hate, a Jomt resolution only requires the approval of a rna~onty m both houses of 

Congress Consequently, when It is apparent that two&&s of the Senate will not approve a proposed 

tiernational agreement, the President may attempt to gam congressional approval of It through 

passage of a Jomt resolutmn The two most famous examples of tis approach are the annexatmn of 

Texas and Hawan In 1844, the Senate, by a vote of 35 to 16, rejected a treaty that would have 

mcqorated Texas mto the Umted States 35 A year later, however, both houses of Congress approved 



the annexation of Texas when the President resubmitted the same negotiated accord as a Jomt 

resolution 36 Slrmlarly, a treaty prowdmg for the annexanon of Hawaii was u&drawn from the 

Senate m 1897 when It became apparent that two-thirds of the Senators would not support It ” Four 

years later, Congress approved Hawau’s annexation by passmg that agreement as a Jomt resoltion ‘* 

Some commentators advocate the use of congresnonal-exective agreements because they beheve 

that partlclpation of the House m the approval of mtematlonal agreements promotes the cause of 

greater democracy ” They attack treaty-makmg procedures “as fundamentally antldemocratlc, 

because of both the exclusive mvolvement of the Senate as well as the &fficulty m attammg a super- 

nqonty vote of approval ‘& Regardless of IQ appeal, thus argument runs counter to the mtention of 

the framers of the Contitutlon Congresslonal-executlve agreements are not mentioned anywhere m 

the Constitution Based on its exphcti constmrtmnal grant of authonty, the Senate has occasmnally 

flexed its muscles to protect tis treaty-rnakmg prerogatives 41 

An example of the Senate’s concern over Its constltutmnal role m foreign relations 1s h&lighted by 

the declmon on how to classlfL the SALT II accord that was signed m June 1979 by President Carter 

and Soviet Leader Leomd Brezhnev 42 Pnor to the slgnmg of that document, the U S delegtion at the 

SALT talks mformed Sowet negmators that the President desired to mamtam his options m 

classlfymg the agreement and succeeded m altermg the draft text to read “DrafiJomt treaty/ 

agreement ‘A3 Later, m response to statements by President Carter and the DIrector of the Arms 

Control and Disarmament Agency, Paul War&e, that the SALT II would be subrmtted to Congress as 

a congresslonal-execmve agreement, Senate MaJ0nt.y Leader Robert Byrd warned that ‘the 

adtmnrstratmn should not resort to an end-run around the Senate ‘~4 Feanng that SALT II would fall 

m the Senate as a congressional~xecuUve agreement, the Carter admnnstratmn reconsidered ti 

strategy and submr#ed the accord to the Senate for approval as a treaty 45 V&de the Senate never 

gave rts consent for the President to rat@ SALT II, tis example illustrates the Senate’s mstittmonal 

abrlrty to mslst upon the use of the treaty-makmg process m concluding paticular internatmnal 
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agreements The Senate’s ablhty to disapprove a congressional-executive agreement on such 

procedural grounds must be thoughtfully considered by the Execuuve Branch m classlfymg 

mtematlonal comrmtments 

CONCLUSION 

By exerclsmg his discretion 111 class@mg an mtematlonal con-mutment as a treaty, congresslonal- 

execum e agreement, or sole executive agreement, the President determmes the degree of mvolvement 

Congress will have m approvmg that accord Smce the potential for a separation of powers dispute m 

makmg such a decision 1s great, legslatlve and executive controls have been placed on the 

classlflcatlon process to lessen the hkehhood of discord Specifically, Congress has identified 

particular types of agreements that must be referred to them for approval While the vahdq of such 

restnchons have not been authontatively determmed, the Executive Branch has generally honored 

these restramts Additionally, the Executive Branch’s mtemal procedures for classlfymg mtematlonal 

agreements have been an extremely effective mechanism for avoldmg legslative-executive disputes 

In these procedures, the need of congressional partlclpatlon 111 lmplementmg the agreement through 

leglslatlon or appropnatlons 1s appropnately weighed before makmg the classlficatlon declslon More 

importantly, Congress 1s consulted whenever there 1s the posslblhty of a slgmflcant disagreement on 

how to classify a particular accord Through consultation, differences of opmlon may be mred and 

resolved 

While the classlflcatlon of an mtematlonal agreement may occasionally result m a dispute. 

cooperation between the executive and leglslatlve branches 1s the norm The President’s mterest m 

avoldmg congesslonal roadblocks m lmplementmg agreements IS counter-balanced by Congress’ 

desire to avoid becommg mvolved m a multitude of mmor agreements In essence, the checks and 

balances m the constltutlonal framework and domestic pohtlcal process provide each mstltutlonal 
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actor the opportumty to protect ti prerogatives and this mteractlon works to produce general 

harmony . 
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